OFFICE OF DISCIPLINARY COUNSEL

Douglas J. Ende
Chief Disciplinary Counsel

April 30, 2013

Clerk of the Supreme Court
PO Box 40929
Olympia, WA 98504-0929

Re: Comment on Proposed Amendments to the Rules for Enforcement of Lawyer Conduct

Dear Justices of the Washington Supreme Court:

[ oppose that portion of the proposed amendments to the Rules for Enforcement of Lawyer
Conduct (ELC) that would abolish the admonition. The proposed amendments published for
comment depart from both the sound recommendation of the"’ELC Drafting Task Force and the
view of the Office of Disciplinary Counsel that the admonition be retained as a disciplinary
option. Abolition of the admonition is ill advised for a number of reasons. As Chief
Disciplinary Counsel of the Washington State Bar Association, I recommend that the Court

depart from the proposed amendments in this respect and retain the admonition in essentially its
present form.

The ELC Drafting Task Force. Pending before the Court is a proposed set of comprehensive
amendments to the ELC. These proposed amendments grew out of a comprehensive review of
our disciplinary rules in the wake of the 2006 Report on the Washington Lawyer Regulation
System by the ABA Standing Committee on Professional Discipline (ABA Report). The WSBA
Board of Governors Discipline Committee conducted an extensive review of the ABA Report’s
various recommendations.’ At a series of meetings in 2008 and 2009 the Board of Governors

took up the report of its Discipline Committee as to the recommendations made by the ABA
Report.2

After evaluating and adopting the Discipline Committee’s report, the Board of Governors

' See Report of the WSBA Board of Governors Discipline Committee (Sept. 19, 2008).

2 1t should be noted that between 2006 and 2009 when these matters were being evaluated, neither the _
ABA Report, nor the Board of Governors Discipline Committee, nor the full Board of Governors
recommended that admonitions be abolished.
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determined that “it is appropriate to analyze the impact and effectiveness of the rules [the ELC]
in light of the purposes of lawyer discipline, and determine whether any modifications and
improvements are warranted.” To accomplish this, the Board created the ELC Drafting Task
Force.> The Task Force was composed of individuals chosen for their knowledge and experience
regarding lawyer discipline in Washington. The Task Force included a balanced cross section of
discipline-system stakeholders, including the Office of Disciplinary Counsel, lawyers with
experience as respondent’s counsel, disciplinary hearing officers, the Chief Hearing Officer,
members and staff of the Disciplinary Board, the Chair of the Disciplinary Board, the Supreme
Court Clerk, Adjunct Investigative Counsel, and lawyer members.*

Beginning in November 2009, the ELC Drafting Task Force met on 16 occasions, with numerous
subcommittee meetings occurring in between meetings of the full Task Force. Given the depth
and breadth of disciplinary experience represented on the ELC Drafting Task Force, the rules
were given a thorough examination. This generated much lively debate but most often resulted
in the development of broadly supported consensus recommendations. In the case “of
admonitions, the Task Force debated whether to retain the current classification of admonitions
as a public disciplinary action but not as a disciplinary sanction, or whether to classify the
admonition as a sanction. The Task Force ultimately recommended keeping the distinction as it
is’ The Task Force also debated whether to keep admonitions as a public, but not permanent,
disciplinary action. The Task Force recommended keeping admonitions public, but suggested
that they be made permanent. The Task Force recognized that the advent of search engines and
the internet had altered the notion of public-but-impermanent discipline. Removal of an
admonition notice from the WSBA website has become an uncertain and troublesome means of
doing away with a record of public discipline. The Task Force ultimately concluded that it no
longer makes sense to have a public but non-permanent disciplinary action. At no point in the
debate at the ELC Drafting Task Force was there any discussion of the idea of abolishing
admonitions or a proposal to do so.

In July 2011, the ELC Drafting Task Force submitted its comprehensive set of recommended
rule amendments to the Board of Governors. The Task Force report recommended retaining the
current provisions providing for admonitions as public disciplinary actions, but suggested that
admonitions become a permanent part of a lawyer’s disciplinary record. The question of
abolishing admonitions was first raised by members of the Board of Governors at the July 2011
Board meeting. The Board’s discussions of the issue are summarized in its meeting minutes,
available on the WSBA website.® Some Board members expressed concern about the harshness
of a permanent disciplinary action for less serious misconduct. Some Board members expressed

3 See Charter — ELC Drafting Task Force (July 2008) at 1.

* The BELC Drafting Task Force was staffed by Disciplinary Counsel Scott Busby as Reporter and Nan
Sullins as AOC/Supreme Court Liaison.

5 See ELC 13.1.

6 See Minutes of the Board of Governors meetings of July 23, 2011, September 23, 2011, December 9,
2011, April 27, 2012, and July 13, 2013, available at http://www.wsba.org/About-
WSBA/Governance/Board-of-Governors/Meeting-Minutes.



Comment on Proposed Amendments to ELC
April 30,2013
Page 3

concern that there was little distinction between a permanent and public admonition and a
permanent and public reprimand (except for the distinction that a reprimand is considered a
sanction whereas an admonition is not). Some Board members expressed concern that by
making admonitions permanent, use of the admonition as a restorative and rehabilitative
mechanism would be impaired. The Board of Governors referred the “admonition question”
back to the ELC Drafting Task Force. At its November 2011 meeting, the Task Force voted 7 to
1 to keep the admonition, and by the same 7 to 1 margin voted to keep admonitions public. The
ELC Drafting Task Force re-emphasized to the Board of Governors its position that the
admonition be retained. After further discussion and debate, at its December 2011 meeting, the
Board of Governors voted to abolish the admonition. The Board asked the ELC Drafting Task to
prepare the necessary rule changes to replace admonitions with “warning letters,” a disposition
that would sometimes be public and sometimes be confidential.” The Task Force revised the
draft rule amendments as directed.

The Board of Governors and the ELC Drafting Task Force are in agreement on virtually all the
other proposed amendments to the ELC. As for the future of admonitions, the two groups differ.
In my view, the collective wisdom of the experienced disciplinary stakeholders who voted
repeatedly to keep the admonition should be afforded substantial weight. Because I believe that
the abolition of admonitions would impair the effectiveness and transparency of our disciplinary
system, I sought and was granted permission by the Board of Governors to share my views as
WSBA Chief Disciplinary Counsel with the Court.

The ABA Standards. The admonition in its current form was added to Washington’s rules in
1986.% The movement to add admonitions to Washington’s rules grew out of a recommendation
to 1mplement something less than a reprimand as an option for dealing with incompetent
behavior.” Our admonition was modeled after the admonition used in the ABA’S model system,
then the ABA’s Standards of Lawyer Discipline and Disability Proceedmgs a precursor to the
ABA Standards for Imposing Lawyer Sanctions (ABA Standards). The various sets of model
rules promulgated by the ABA have long used a four-part model for imposition of disciplinary
sanctions, consisting of disbarment, suspension, reprimand, and admonition.

For more than 25 years this Court has used the ABA Standards when evaluating disciplinary

" The proposed amendments published for comment would make the warning letter public if the warning
letter is imposed after a proceeding has become public.

8 See former Rules for Lawyer Discipline (RLD) 5.5A, adopted effective February 28, 1986. Previously a
“letter of admonition” in substantially the same form as the current advisory letter was included in the

former Rules for Discipline of Attorneys, Rule 2.4(f)(3) (1973), and the former Discipline Rules for
Attorneys, Rule 2.4(f)(3) (1975).

? See Final Report of the WSBA Task Force on Continuing Professional Qualifications, Recommendation
No. 8 (October 1984).

1% See New Rules for Lawyer Discipline Rule 5.54 — GR 9(d) Cover Sheet (1985) at 2; American Bar
Association Joint Committee on Professional Discipline, Standards for Lawyer Discipline and
Disability Proceedings (approved draft 1979).
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sanctions.!! The framework for the ABA Standards analysis presupposes admonitions as one the
four discipline options. To abolish the admonition will remove an essential element of that
analytical framework and will impede the use of admonition precedents for proportionality
reviews, as well as reduce the benefit of any comparative analysis of admonition cases from
other jurisdictions, the great majority of which also use the ABA Standards.

When, at the Board’s request, the Task Force excised admonitions from the ELC
recommendations, the drafters realized that such a change would create a number of gaps in
disciplinary procedure and analysis. In some instances, this necessitated other alteration to the
ELC to maintain a rational consistency. For example, proposed new rule ELC 13.11 provides
that in applying the ABA Standards, admonition-level misconduct will be considered reprimand-
level misconduct. That is an awkward attempt to patch the problem created by the admonition
gap. The need to have a rule providing that a particular form of discipline “will be considered”
to be something else brings the inadvisability of abolishing admonitions into sharp focus.

The Availability of Diversion Has Altered the Landscape. When the Board discussed
whether to abolish admonitions, some expressed hypothetical concern about the “good lawyer”
who makes one mistake and ends up with a public admonition on his or her permanent record. It
was pointed out that because disciplinary information is posted on the WSBA website, the
existence of an admonition is more accessible than it was in 1997 when admonitions became
public information. While this is true, it must be remembered that the ELC Title 6 diversion
rules have redirected much of the conduct formerly classified as admonition-level into a non-
public outcome. Since 2001, lawyers who make isolated, less serious mistakes and agree to take
corrective action may be diverted rather than disciplined. If the lawyer successfully completes
diversion, the grievance is dismissed without it ever becoming public. Since 2001, as more
matters have been diverted, fewer admonitions have been issued. For example, in 2002, just
after the diversion program was started, there were 29 admonitions and 4 diversions. In 2012,
there were 8 admonitions and 34 diversions. Not every lawyer who has committed less serious
misconduct is a candidate for diversion, but lawyers who are motivated to undertake diversionary
remedies are likely diversion candidates. Furthermore, even when diversion is not offered to a
particular lawyer, that lawyer has the opportunity to persuade a Review Committee of the
Disciplinary Board to issue a non-public advisory letter rather than an admonition. It is simply

not the case that a good lawyer who makes one mistake inevitably receives permanent public
discipline.

A Public and Permanent Admonition is Not Indistinguishable From a Reprimand. Some
who favor abolishing admonitions believe that once an admonition is both public and permanent,
it is indistinguishable from a reprimand, likewise a public and permanent part of a lawyer’s

"' Beginning in 1986, the Court cited the ABA Standards as a “very helpful analytical framework” for
disciplinary recommendations. In re Disciplinary Proceeding Against Rentel, 107 Wn.2d 276, 282,
729 P.2d 615 (1986). Nearly every disciplinary case since has used the ABA Standards as the
framework for its sanction analysis. See, e.g., In re Disciplinary Proceeding Against Conteh, 175
Wn.2d 134, 150, 284 P.3d 724 (2012) (noting that “[a]ppropriate disciplinary sanctions are determined
by reference to the American Bar Association's Standards for Imposing Lawyer Sanctions”).



Comment on Proposed Amendments to ELC
April 30,2013
Page 5

record. But both the ABA Standards and the long history of sanction decisions in Washington
establish significant differences between the two. Under the ABA Standards, an admonition is
usually only available for isolated instances of negligent misconduct with little or no injury.
When the negligent misconduct is not an isolated instance and when there has been injury, the
presumptive sanction under the ABA Standards is a reprimand. As such, while the general
public may not intuitively grasp the distinction between the two types of discipline, adjudicators
and participants in the discipline system recognize that a reprimand reflects more serious
misconduct than does an admonition. Furthermore, the fact that a reprimand is considered a
sanction, whereas an admonition is not considered a sanction, gives continued relevance to the
distinction between the two. Finally, the ELC have always maintained the procedural distinction
that an admonition may be ordered by a review committee of the Disciplinary Board, while a
disciplinary sanction such as a reprimand can only be ordered after hearing or stipulation.

The Need for Transparency. Admonitions, in their current form have been a part of
Washington’s disciplinary rules for 27 years.'? Prior to 1997, admonitions were non-public. In
1997, acting as part of an effort to promote greater public confidence in the integrity of the
lawyer discipline/disability system and the self-regulation of the legal profession, the Board of
Governors recommended, and the Supreme Court adopted, a rule change making admonitions
public.” In the intervening years, the public expectation of transparency has only increased, and
rightly so. Readily accessible disciplinary information is the best assurance of the integrity of
the system. Any retreat from the established level of transparency would be regrettable.

Making disciplinary information publicly available has long been critical to fulfilling the
profession’s duty to protect legal consumers. Public disciplinary information does this in two
ways: (1) legal consumers can check the disciplinary record of a lawyer; and (2) other lawyers

are deterred from misconduct by reading about the misconduct and the disciplinary action
imposed.

Admonitions are most often imposed for instances of neglect, failure to communicate, and minor
levels of incompetence. In proposing that the admonition be abolished and replaced by a largely
non-public warning letter, the Court is being asked to turn the clock back to the pre-1997 era by
reinventing the cloak of secrecy about how (and whether) the discipline system deals with
lawyers who have engaged in less serious misconduct,

It is easy to empathize with the desire of the organized bar to avoid creating a record of public
discipline for low-level misconduct. From a systemic standpoint, however, relenting to this
perspective ignores the purpose of lawyer discipline, which is to protect the public. Ideally,
these interests can be kept in balance. But when they conflict, as they do here, the regulatory
duty to protect the public must be paramount. Abolishing the admonition will increase the
secrecy of Washington’s lawyer discipline system. I fear this may reduce the level of protection
provided to the public and may weaken public acceptance and support for self-regulation of the

12 See former RLD 5.5A.
13 See GR 9 Cover Sheet to the September 1, 1997, amendments to RLD 5.5A, at 5.
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legal profession.

The Current Proposal Published for Comment. The proposed amendments to the ELC that

have been published for comment would make the following changes designed to abolish the
admonition:

ELC 13.5, the basic admonition rule, is deleted in full, and all cross-references to it are

deleted, such as ELC 13.1(b), ELC 13.6, ELC 5.6(d)(3), as well as numerous other
incidental references.

ELC 5.7, the rule authorizing a Review Committee to issue an advisory letter, is amended
to change the name from advisory letters to warning letters and to allow hearing officers
and the Disciplinary Board, as well as Review Committees, to issue them. Like an
advisory letter, the new warning letter is not public if issued by a Review Committee.
But after a matter has entered public proceedings, a warning letter issued by a hearing
officer or the Disciplinary Board would be public.

In an attempt to deal with the obvious problem noted above that abolishing the
admonition affects the sanction analysis under the ABA Standards for Imposing Lawyer
Sanctions, the amendments published for comment propose two new rules:

o ELC 13.11 will provide that in applying the ABA Standards for Imposing Lawyer
Sanctions, an admonition under those Standards shall be considered a reprimand.

o ELC 13.10 will provide that if a lawyer receives a public admonition in another
jurisdiction, the reciprocal “identical discipline” to be imposed in this State under
ELC 9.3(e)(1) would be a reprimand.

The net effect of these changes would be a likely increase in the number of disciplinary matters
in which a reprimand is imposed.

An Alternative. I have provided an alternative set of proposed rule amendments that would
retain admonitions. The key features of this proposal are as follows:

e Retain the admonition in the form recommended by the ELC Drafting Task Force,
restoring such changes to ELC 13.5, ELC 13.1, and ELC 5.6(d)(3) as the Task Force

originally recommended, including the numerous incidental references to
admonitions.

e Eliminate the proposed ELC 13.10 and ELC 13.11, as these are only necessary if the
admonition is abolished.

e Retain advisory letters in their current form, as originally recommended by the ELC
Drafting Task Force.
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Conclusion. “The profession has a responsibility to assure that its regulations are conceived in
the public interest and not in the furtherance of parochial or self-interested concerns of the bar.”!
It is rare for a Chief Disciplinary Counsel to file comments with the Supreme Court in opposition
to a proposed rule amendment submitted by the Board of Governors. I do not do so lightly. The
harm to the discipline system’s ability to use the ABA Standards for sanction analyses of less
serious misconduct will be substantial. Of greater concern is the specter of harm to the public’s
view of the integrity of our disciplinary system if secrecy is restored to a form of discipline that
was made public in 1997. As the ultimate authority over the legal profession, this Court should
not compromise the public interest by abolishing the admonition.

If the Court has any questions, or if there is any additional information I can provide, I will be
happy to do so.

Appendix of Alternative Rule Amendments. Attached to this comment is an Appendix setting
forth the changes that I recommend the Court adopt in lieu of the proposed amendments
effecting the abolition of admonitions. These alternative changes consist of the original proposals
of the ELC Drafting Task Force.

Singerely, :
Douglgs J. Ende
Chief Disciplinary Counsel

' preamble to the Rules of Professional Conduct, at [12].



APPENDIX OF CHIEF DISCIPLINARY COUNSEL’S
ALTERNATIVE PROPOSED AMENDMENTS TO THE
RULES FOR ENFORCEMENT OF LAWYER CONDUCT (ELC)

In order to retain admonitions as a form of disciplinary action, with respect to the following rules

it is proposed that the following amendments be adopted in lieu of the proposed amendments
published for comment:

ELC1.3

ELC 2.3

ELC 3.1

ELC3.3

ELC3.5

ELC 3.6

ELC 5.6

ELC 5.7

ELC 10.16

ELC 13.1 [No Change]
ELC 13.5

ELC 13.6 [No Change]
ELC 13.8

ELC 13.9

These proposed amendments consist of the ELC amendments originally drafted and recommend-
ed by the ELC Drafting Task Force.

In addition, it is proposed that the new ELC 13.10 and the new ELC 13.11 published for com-
ment not be adopted.



Appendix of Alternative Proposed Amendments
Comment of Chief Disciplinary Counsel
Appx. p. 2

RULE 1.3 DEFINITIONS

Unless the context clearly indicates otherwise, terms used in these rules have the following
meanings:

(a) “Association” means the Washington State Bar Association.

(b) “Association counsel” means counsel for the Association other than disciplinary counsel.

(be) “Bar file” means the pleadings, motions, rulings, decisions, and other formal papers filed in
a proceeding,.

(ed) “Board” when used alone means the Disciplinary Board.

(de) “Chair” when used alone means the Chair of the Disciplinary Board.

(ef) “Clerk” when used alone means the Clerk to the Disciplinary Board.

(fg) “Disciplinary action” means sanctions under rule 13.1 and admonitions under rule 13.5.

(gh) “Final” means no review has been sought in a timely fashion or all appeals have been con-
cluded.

(hi) “Grievant” means the person or entity who files a grievance, except for a confidential source
under rule 5.2.
(i) “Hearing officer” means the person assigned under rule 10.2(a)H-or-when-a-hearing-panel
has-been-assigned;-the-hearing-panel-ehair.
(jk) “Mental or physical incapacity” includes, but is not limited to, insanity, mental illness, senil-
ity, or debilitating use of alcohol or drugs.
fdo-“Panel”-means-a-hearing-panelunderrule +6-2(a)(2)-
(D) “Party” means disciplinary counsel or respondent, except in rules 2.3(h) and 2.6(ed) “party”
also includes a grievant.
(m) “Respondent” means a lawyer against whom a grievance is filed or a lawyer investigated by
disciplinary counsel.
(n) “APR” means the Admission to Practice Rules.
(0) “CR” means the Superior Court Civil Rules.
(p) “RAP” means the Rules of Appellate Procedure.
(q) “RPC” means the Rules of Professional Conduct adopted by the Washington Supreme Court.
(r) Words of authority.

(1) “May” means “has discretion to,” “has a right to,” or “is permitted to”.

(2) “Must” means “is required to”.

(3) “Should” means recommended but not required, except:

(A) in rules 2.3(h) and 2.6, “should” has the meaning ascribed to it in the Code of Ju-
dicial Conduct; and
(B) in title 12, “should” has the meaning ascribed to it in the Rules of Appellate Pro-
cedure.
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RULE 2.3 DISCIPLINARY BOARD
(a) Function. The Board performs the functions provided under these rules, delegated by the
Boeard-ef- Gevernors-or Supreme Court, or necessary and proper to carry out its duties.
(b) Membership.
(1) Composition. The Board consists of not fewer than threefour nonlawyer members, ap-
pointed by the Court, and not fewer than eneten lawyers-memberfrom-each-congression-

al-distriet, appointed by the_Court, upon the recommendation of the Board of Governors
in consultation with the Disciplinary Selection Panel.

(2) Qualifications. A Elawyer Board members must have-beenaetive-members-of-the-Asso-
ciationfor-atleast-seven-yearsbe an Active member of the Association, have been an Ac-
tive or Judicial member of the Association for at least five years, and have no record of
public discipline.

(3) Voting. Each member, including the Chair and the Vice Chair, whether nonlawyer or
lawyer, has one vote._Recused members may not attend or participate in the Board’s de-
liberations on a matter. Board staff may attend Board deliberations, to serve as a re-
source,

(4) Quorum. A majority of the Board members constitutes a quorum. If there is a quorum,
the concurrence of a majority of those present and voting constitutes action of the Board,
so long as at least seven members vote.

(5) Leave of Absence While Grievance Is Pending. 1f a grievance is filed against a lawyer
member of the Board, the following procedures apply:

(A) theThe member initially decides whether to remain on the Board or take a leave
of absence until the matter is resolveds.

(B) #If the member chooses to remain on the Board, the Conflicts Review Officer
who is conducting the review of the grievance under rule 2.7 must promptly pro-
vide a confidential summary of the grievance to the-Beard-ef-with-a-Gevernotsa
different Conflicts Review Officer who is not conducting the review. A copy_of
the summary is provided to the member at the same times.

(C) tThe Beard-of-GevernorsConflicts Review Officer who is not conducting the re-
view of the grievance should then, or at any time thereafter itas deemsed appro-
priate, determine if the member is so impaired from serving on the Disciplinary
Board that the member should take, or continue to take, a leave of absence to pro-
tect the integrity of the discipline system. In making this determination, the
Beard—of—GevernorsConflicts Review Officer should consider, among other
things, the facts, circumstances, and nature of the misconduct alleged, the possible
outcome, and the extent of public concern regarding the matters,

(D)#The Beard-of-Governers’s-deliberations-areConflict Review Officer’s determina-
tion is confidential. All materials efthe-Board-of-Governorsused in connection
with such a matterdetermination are confidential unless released under rule 3.4(d)
or (e).

(¢) Terms of Office. The term of office for a Board member is three years. Newly created
Board positions may be filled by appointments of less than three years, as designated by the
Court-er-the Beard-ef- Governers, to permit as equal a number of positions as possible to be filled
each year. Terms of office begin October 1 and end September 30 or when a successor has been
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appointed, whichever occurs later. Members may not serve more than one term except as other-
wise provided in these rules. Members continue to serve until replaced, except a member’s term
of office ends immediately if a disciplinary sanction is imposed.
(d) Chair. The Supreme Court, upon the recommendation of the Board of Governors_in consul-
tation with the Disciplinary Selection Panel, annually designates one lawyer member of the
Board to act as Chair and another as Vice Chair. The Vice Chair serves in the absence of or at
the request of the Chair.
(e) Unexpired Terms. The_Supreme Court, upon the recommendation of the Board of Gover-
nors_in consultation with the Disciplinary Selection Panel, fills unexpired terms in lawyer mem-
bership on the Board. The-Supreme-Courtfillsunexpired-terms-in-nenlavwyermembership: A
member appointed to fill an unexpired term will complete the unexpired term of the member re-
placed, and may be reappointed to a consecutive term if the unexpired term is less than 18
months.
(f) Pro Tempore Members. If a Board member is disqualified or unable to function, the Chair
may, by written order, designate a member pro tempore. A member pro tempore must have ei-
feher— prev10usly served on the Boardﬂ%be—aﬁpem%eé—as—aﬁ—&}teﬁn}te%e&féﬁwmbe%bﬁhe%eafd
Only a lawyer may be ap-
pointed to substitute for a lawyer member, and only a nonlawyer to substitute for a nonlawyer
member.
(2) Meetings. The Board meets regularly at times and places it determines. The Chair may con-
vene special Board meetings. In the Chair’s discretion, the Board may meet and act through
electronic, telephonic, written, or other means of communication.
(h) Disqualification.
(1) A Board member should disqualify him or herself from a particular matter in which the
member’s impartiality might reasonably be questioned, including, but not limited to, in-
stances in which:

(A) the member has a personal bias or prejudice concerning a party, or personal
knowledge of disputed evidentiary facts concerning the matter;

(B) the member previously served as a lawyer or was a material witness in the matter in
controversy, or a lawyer with whom the member practices law serves or has previous-
ly served as a lawyer concerning the matter, or such lawyer is or has been a material
witness concerning the matter;

(C) the member knows that, individually or as a fiduciary, the member or the member’s
spouse or relative residing in the member’s household, has an economic interest in the
subject matter in controversy or in a party to the matter, or is an officer, director, or
trustee of a party or has any other interest that could be substantially affected by the
outcome of the matter, unless there is a remittal of disqualification under section (i);

(D) the member or the member’s spouse or relative residing in the member’s household,
or the spouse of such a person:

(1) is a party to the matter, or an officer, director, or trustee of a party;
(ii) is acting as a lawyer in the matter;
(iii) is to the member’s knowledge likely to be a material witness in the matter;
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(E) the member served as a hearing officer-er-hearing-panel-menber for a hearing on the
matter, or served on a review committee that issued an admonition to the lawyer re-
garding the matter.

(i) Remittal of Disqualification. A member disqualified under subsection (h)(1)(C) or (h)(1)(D)
may, instead of withdrawing from consideration of the matter, disclose on the record the basis of
the disqualification. If, based on such disclosure, the parties and lawyers, independently of the
member’s participation, all agree in writing or on the record that the member’s relationship is
immaterial or that the member’s economic interest is de minimis, the member is no longer dis-
qualified, and may participate in the matter. If a party is not immediately available, the member
may proceed on the assurance of the party’s counsel that the party’s consent will be subsequently
given.

(j) Counsel and Clerk. The Executive Director of the Association;-underthe-direction-of-the
Boeard-of-Gevernors; may appoint a suitable person or persons to act as counsel and clerk to the
Board, to assist the Board and the review committees in carrying out their functions under these
rules.

(k) Restriction on Representing or Advising Respondents or Grievants. ECurrent and for-
mer members of the Disciplinary Board are subject to the restrictions set forth in rule 2.43(b)14.
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RULE 3.1 OPEN MEETINGS AND PUBLIC DISCIPLINARY INFORMATION

(a) Open Meetings. Disciplinary hearings and meetings of the Board are public. Except as oth-
erwise provided in these rules, Supreme Court proceedings are public to the same extent as other
Supreme Court proceedings. Deliberations of a hearing officer-er-panel, board, review commit-
tee, or court, and matters made confidential by a protective order, or by other provisions of these
rules, are not public.

(b) Public Disciplinary Information. The public has access to the following information sub-
ject to these rules:

(1) the record before a review committee and the order of the review committee in any mat-
ter that a review committee has ordered to hearing or ordered an admonition be issued;

(2) the record upon distribution to a review committee or to the Supreme Court in proceed-
ings based on a conviction of a felony-erserieus-erime, as defined in rule 7.1(a);

(3) the record upon distribution to a review committee or to the Supreme Court in proceed-
ings under rule 7.2;

(4) a statement of concern to the extent provided under rule 3.4(f);

(5) the record and order upon approval of a stipulation for discipline imposing a sanction or
admonition, and the order approving a stipulation to dismissal of a matter previously
made public under these rules;

(6) the record before a hearing officer-er-panel;

(7) the record and order before the Board in any matter reviewed under rule 10.9 or title 11;

(8) the bar file and any exhibits and any Board or review committee order in any matter—ﬂﬂfa%
the-Board-or-a-review-committee-has ordered to public hearing, or that is deemed ordered
to hearing under rule 13.5(a)(2), or any matter in which disciplinary action has been tak-
en, or any proceeding under rules 7.1-7.6;

(9) in any disciplinary matter referred to the Supreme Court, the file, record, briefs, and ar-
gument in the case;

(10) a lawyer’s resignation in lieu of disbarmentdiscipline under rule 9.3; and

(11) any sanction or admonition imposed on a respondent

(12) a stipulation to dismissal upon institution of proceedings for failure to comply with the
terms of the stipulation.

(¢) Regulations. Public access to file materials and proceedings permitted by this rule may be
subject to reasonable regulation as to time, place, and manner of access. Certified copies of pub-
lic bar file documents will be made available at the same rate as certified copies of superior court
records. Uncertified copies of public bar file documents will be made available at a rate to be set
by the Executive Director of the Association.
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RULE 3.3 APPLICATION TO STIPULATIONS, DISABILITY PROCEEDINGS, CUS-
TODIANSHIPS, AND DIVERSION CONTRACTS

(a) Application to Stipulations. A stipulation under rule 9.1 providing for imposition of a dis-
ciplinary sanction or admonition is confidential until approved, except that a grievant may be

advised concerning a stipulation and its proposed or actual content at any time. An approved
stipulation is public, unless:

H%%m—app%eved—be%efe%e—ﬁﬁag—ef—a—fe%m&l—eemp}&m—;

(21) it provides for dismissal of a grievance without a disciplinary sanction or admoni-

tion; and

(32) proceedings have not been instituted for failure to comply with the terms of the stip-

ulation.
(b) Application to Disability Proceedings. Disability proceedings under title 8 or rule 9.2 are
confidential. However, the following are public information: the fact that a lawyer has been
transferred to disability inactive status, the fact that a lawyer has been reinstated to active status
from disability inactive status, and the fact that a disciplinary proceeding is stayed pending sup-

Dlemental proceedlngs under t1tle 8 —&—gﬁe%ﬂ{—may—be—&dwsed ’eha{—a—}a%ﬂfei—ag&mst—whem—the

4 | hasl Corrodto-disabilitvinact] ot has | . ;
active statusr-and
lineis defosred i ] | ’ o title.8-

(¢) Custodianships. The fact that a custodian has been appointed under rule 7.7, together with
the custodian’s name and contact information and orders appointing and discharging such custo-
dians, are public information and the notices required by rule 3.5(d) will be given. Client files
and records under the control of such custodians will be held confidential absent authorization to
release from the client,

(ed) Diversion Contracts. Diversion contracts and supporting affidavits and declarations under
rules 6.5 and 6.6 are confidential;-despite-rule3- by D-unless-admitted-into-evidencein-a-disei-
plinary-proeeeding, however, a diversion affidavit made under rule 6.6 is public following a final
termination of the diversion contract for material breach. When a matter that has previously be-
come public under rule 3.1(b) is diverted by a diversion contract, that contract and the supporting
documents are confidential but the fact that the matter was diverted from discipline is public in-
formation and a notice of diversion will be placed in the public file. Upon the conclusion of the
diversion, whether by successful completion of diversion and dismissal of the grievance, or by
breach of the diversion contract, a notice of that result will be placed in the public file.
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RULE 3.5 NOTICE OF DISEIRPEINE-DISCIPLINARY ACTION, INTERIM SUSPEN-
SION, OR TRANSFER TO DISABILITY INACTIVE STATUS
(a) Notice to Supreme Court. The counsel to the Board must provide the Supreme Court with:

(1) a copy of any decision imposing a disciplinary sanction when that decision becomes final;

(2) a copy of any admonition, together with the order issuing the admonition, when the ad-
monition is accepted or otherwise becomes final;

(3) a copy of any transfer to disability inactive status; and

(34) a copy of any resignation in lieu of disbarmentdiscipline.

(b) Other Notices. The counsel to the Board must also notify the following entities of the impo-
sition of a disciplinary sanction or admonition, a transfer to disability inactive status, a resigna-
tion in lieu of disbarmentdiscipline, or the filing of a statement of concern under rule 3.4(f) as
follows, in such form as may appear appropriate:

(1) the lawyer discipline authority or highest court in any jurisdiction where the lawyer is be-
lieved to be admitted to practice;

(2) the chief judge of each federal district court in Washington State and the chief judge of
the United States Court of Appeals for the Ninth Circuit; and

(3) the National Diseipline-Data-Bank-Lawyer Regulatory Data Bank;-and

-the-Washington-State Bar News.

(¢) Preparation-efBar News and Website Notice.

(1) Preparation and content. Notice of the imposition of any disciplinary sanction, admoni-
tion, resignation in lieu of discipline, interim suspension, or transfer to disability inactive
status, or the filing of a statement of concern under rule 3.4(f) must be published in the
Washington State Bar News or other official publication of the Washington State Bar As-
sociation and on any electronic or other index or site maintained by the Association for
public information. Fhe Association counsel-te-the-Beard has discretion in drafting no-
tices for publication in the Washington State Bar News or other official publication of the
Washington State Bar Association and on the Website, and should include sufficient in-
formation to adequately inform the public and the members of the Association about the
misconduct found, the rules violated and the disciplinary action imposed._For a transfer
to disability inactive status, reference will be made to the disability inactive status, but no
reference will be made to the specific disability. For an interim suspension, the basis of
the interim suspension will be stated. All notices under this subsection should include the
respondent lawyer’s name, bar number, date of admission, the time frame of the miscon-
duct, the rules violated, and the disciplinary action. Fhe-Association counsel-to-the-Beard
must serve a copy of the draft notice under this subsection on respondent and disciplinary
counsel under rule 4.1 and review any comments filed with theAssociation counselte-the
Beard within five days of service, but Association counsel’s—te—the-Beard’s decision
about the content of the notice is not subject to further review.

(2) Finality. Except as specified in section (¢)(3), discipline notices published in the Bar
News or other official publication of the Washington State Bar Association and posted on
the WSBA website are final and may not be modified following publication.

(3) Modification. A respondent lawyer who is the subject of a discipline notice may file a
written request with Association counsel seeking modification of a discipline notice post-
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ed on the WSBA website. A notice may be modified only in the following circumstanc-

es:

A) a criminal conviction, court judgment, or order relating directly to the disciplinary ac-
tion imposed and referenced in the discipline notice has been subsequently expunged,
vacated, or otherwise conclusively nullified;

(B) the expungement, vacation, or nullification occurred after the notice was published:;

(C) there are no ongoing or pending proceedings relating to the conviction, judgment or
order; and

(D) the fact of the expungement, vacation, or nullification is undisputed and can be con-
clusively established without any investigation.

The respondent seeking modification bears the burden of establishing each of the above factors.

If Association counsel determines each factor has been established., a supplemental note may be

added regarding the expungement, vacation, or nullification, but the original discipline notice

must otherwise remain unchanged. The supplemental note is not published in Bar News. The
decision whether or not to add a supplemental note, and the content of a supplemental note, is
solely within the discretion of Association counsel and is not subject to review.

(d) Notices to News Media of Suspension, Disbarment, Resignation in Lieu of

DisbarmentDiscipline, Interim Suspension, or Disability Inactive Status. The-Association

mrast-publish-aln addition to the notices published under sections (b) and (c) of this rule, notice in

such form as may be appropriate of the disbarment, suspension, resignation in lieu of
é:rsba—rmeﬁ%dlscmhne interim suspension, or transfer to dlsablhty 1nact1ve status of a lawyer in

ﬁe&feﬁpabﬁﬁﬂfeﬂﬂaﬁeﬁ——%e%ﬁea&&emﬂﬁ%pfeﬁéeﬁeﬁe&e%%&neﬁee&must be pro-
vided to the news media in a manner designed to notify the public in the county or region where
the lawyer has maintained a practice. For a transfer to disability inactive status, reference will be
made to the disability inactive status, but no reference may be made to the specific disability.
For an interim suspension, the basis of the interim suspension will be stated.

(e) Notice to Judges. The Association must promptly notify the presiding judge of the superior
court of the county in which the lawyer maintained a practice of the lawyer's disbarment, suspen-
sion, resignation in lieu of disbarmentdiscipline, interim suspension, or transfer to disability inac-
tive status, and may similarly notify the presiding judge of any district court located in the coun-
ty where the lawyer practiced, or the judge of any other court in which the lawyer may have
practiced or is known to have practiced.
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RULE 3.6 MAINTENANCE OF RECORDS

(a) Permanent Records. In any matter in which a disciplinary sanction or admonition has been
imposed_or the lawyer has resigned in lieu of discipline under rule 9.3, the bar file and transcripts
of the proceeding are permanent records. Related file materials, including investigative files,
may be maintained in disciplinary counsel’s discretion. Exhibits may be returned to the party
supplying them, but copies should be retained where possible.

(b) Destruction of Files., In any matter in which a grievance or investigation has been dismissed
without the imposition of a disciplinary sanction_or admonition, whether following a hearing or
otherwise, file materials relating to the matter may be destroyed three years after the dismissal
first occurred, and must be destroyed at that time on the respondent lawyer’s request unless the
files are being used in an ongoing investigation or unless other good cause exists for retention.
However, file materials on a matter eeneluded-with-an-admenition-must-beretained-atleast-five
years—after-the-admonition—was—issued-dismissed after a diversion must be retained at least ten
years after the dismissal. If disciplinary counsel opposes a request by a respondent for destruc-
tion of files under this rule, the Board rules on that request.

(c) Retention of Docket. If a file on a matter has been destroyed under section (b), the Associa-
tion may retain a docket record of the matter for statistical purposes only. That docket record
must not include the name or other identification of the respondent.

(d) Deceased Lawyers. Records and files relating to a deceased lawyer, including permanent
records, may be destroyed at any time in disciplinary counsel’s discretion.
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RULE 5.67 DISPOSITION OF GRIEVANCE

(a) Dismissal by Disciplinary Counsel. Disciplinary counsel may dismiss grievances with or
without investigation. On dismissal, disciplinary counsel must notify the grievant of the proce-
dure for review in this rule.

(b) Review of Dismissal. A grievant may request review of dismissal of the grievance by deliv-
ering or depositing in the mail a request for review to the-Asseeiationdisciplinary counsel no lat-
er than 45 days after the-Asseetationdisciplinary counsel mails the notice of dismissal. Mailing
requires postage prepaid first class mail. If review is requested, disciplinary counsel may either
reopen the matter for investigation or refer it to a review committee._If no timely request for re-
view is made, the dismissal is final and may not be reviewed. Disputes regarding timeliness may
be submitted to a review committee. A grievant may withdraw in writing a request for review,
but thereafter the request may not be revived.

(¢) Report in Other Cases. Disciplinary counsel must report to a review committee the results
of investigations except those dismissed or diverted. The report may include a recommendation
that the committee order a hearing or issue an advisory letter or admonition,

(d) Authority on Review. In reviewing grievances under this rule, a review committee may:

(1) dismiss the grievance;

(12) affirm the dismissal,

(23) dismiss the grievance and issue an advisory letter under rule 5.78;

(34) issue an admonition under rule 13.5;

(45) order a hearing on the alleged misconduct; or

(506) order further investigation as may appear appropriate.

(e) Issuing Admonition or Ordering Hearing without Recommendation from Disciplinary
Counsel. When the review committee decides to issue an admonition or order a matter to hear-
ing, and such action has not been recommended by disciplinary counsel, the committee shall is-
sue notice of its intended action and state the reasons therefor. The matter shall be set for recon-
sideration by a review committee. The grievant, the respondent lawyer, and disciplinary counsel
may submit additional materials. On reconsideration, the committee may take any action author-
ized by subsection (d) of this rule.

(f) Action Final. Except as provided in subsection (e), a review committee’s action under this
rule is final and not subject to further review.
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RULE 5.78 ADVISORY LETTER
(a) Grounds. An advisory letter may be issued_by a review committee when-a-hearing-doesnot
appeatwattanted:

(1) a respondent lawyer’s conduct constitutes a violation, but does not warrant an admoni-
tion or sanction, but it appears appropriate to caution a respondent lawyer concerning his
or her conduct; or

(2) a respondent lawyer’s conduct does not constitute a violation but the lawyer should be
cautioned.

(b) Review Committee. An advisory letter may_ly be issued by a review committee-but. An
advisory letter may not be issued when a grievance is dismissed following a hearing.

(c) Effect. An advisory letter does-net-constitute-a-finding-of-miseonduetis not a sanction; and is
not disciplinary actions-and. An advisory letter is not public information, and may not be intro-
duced into evidence in any subsequent disciplinary hearing.
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RULE 10.16 DECISION OF HEARING OFFICER-ORPANEL
(a) Decision. Within 2030 days after the proceedings are concluded_or (if applicable) the tran-
script of proceedings is served, unless—extended-by—agreement; the hearing officer should file
with the Clerk a decision in the form of findings of fact, conclusions of law and recommenda-
tions. This deadline may be extended by agreement.
(b) Preparation of Findings. Either party may submit proposed findings of fact, conclusions of
law, and recommendation as part of their argument of the case. The hearing officer-er-heating
panel_either (1) writes-their—own findings of fact, conclusions of law, and recommendations
without requiring submission of proposed findings, conclusions, or recommendations or (2) an-
nounces a tentative decisions then-At-the requests-of-the-hearing-officer;-or-without-a—request;
eitherone or both partyies meay-submitto prepare proposed findings, conclusions, and recommen-
dations._ After notice and an opportunity to respond. the hearing officer considers the proposals
and responses and enters findings, conclusions, and recommendations.,
(¢) Amendment.
(1) Timing of Motion. Either party may move to modify, amend, or correct the decision as
follows:
(A) In a proceeding not bifurcated, within ternl5 days of service of the decision on the re-
spondent lawyer;
(B) In a bifurcated proceeding, within fivelS days of service of:
(i) the violation findings of fact and conclusions of law; or
(ii) the sanction recommendation, but this motion may not seek to modify, amend, or
correct the violation ﬁndmgs or conclusmns

itythe-five-orten
Wmmm%mmmmmm%

has-expired;-whichever-issooner:
(2) Procedure. Rule 10.8 governs this motlon—exeept—tha{—aﬂ—membefs—eﬁa—heaimg—paﬁel

hearmg ofﬁcer—er—paﬁe} should rule on the motlon w1th1n 15 days after the filing of a
timely respensereply or after the period to file a respensereply under rule 10.8(bc) has
expired. The ruling may deny the motion or may amend, modify, or correct the decision.

(3) Effect of Failure To Move. Failure to move for modification, correction, or amendment
does not affect any appeal to the Board or review by the Supreme Court.

(£d) When Final. If a hearing ofﬁcer—er—pane} recommends reprimand or an admonition, or rec-
ommends dismissal of the charges, the recommendation becomes the final decision if neither

party files an appeal. If a hearing officer recommends disbarment or suspension, the recommen-
dation becomes the final decision only upon entry of an order by the Supreme Court under rule
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11, 12( o) or final action on an appeal or petition for dlscretlonarv review under Title 12and-ifthe
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RULE 13.1 SANCTIONS AND REMEDIES [NO CHANGE]
Upon a finding that a lawyer has committed an act of misconduct, one or more of the following
may be imposed:
(a) Sanctions.
(1) Disbarment;
(2) Suspension under rule 13.3; or
(3) Reprimand.
(b) Admonition. An admonition under rule 13.5.
(¢) Remedies.
(1) Restitution;
(2) Probation;
(3) Limitation on practice;,
(4) Requirement that the lawyer attend continuing legal education courses;
(5) Assessment of costs; or
(6) Other requirements consistent with the purposes of lawyer discipline.
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RULE 13.5 ADMONITION
(a) By a Review Committee.

(1) A review committee may issue an admonition when investigation of a grievance shows
misconduct.

(2) A respondent lawyer may protest-either the review committee’ s-or-the-Beard™s prehearing
issuance of an admonition by filing a notice to that effect with the Clerk within 30 days
of service of the admonition. Upon receipt of a timely protest, the admonition is rescind-
ed, and the grievance is deemed ordered to hearing._ A rescinded admonition is of no ef-
fect and may not be introduced into evidence in any disciplinary proceeding or appeal.

(b) Following a Hearing. A hearing officer-erpanel may recommend that a respondent receive
an admonition following a hearing,.

(¢) By Stipulation. The parties may stipulate to an admonition under rule 9.1.

(d) Effect. An admonition is_a permanent discipline record and is admissible in subsequent dis-
ciplinary or disability proceedings involving the respondent.—Rule-3-6(b)-governs-destruection-of

file-materials-relatingto-an-investigation-or-hearing-concluded-with-an-admenitionineluding the
(e) Action on Board Review. Upon review under title 11, the Board may dismiss, issue an ad-
monition, or impose sanctions or other remedies under rule 13.1.

(f) Signing of Admonition. The review committee chair signs an admonition issued by a review
committee. The Disciplinary Board Chair or the Chair’s designee signs all other admonitions.
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RULE 13.6 DISCIPLINE FOR CUMULATIVE ADMONITIONS [NO CHANGE]

(a) Grounds. A lawyer may be subject to sanction or other remedy under rule 13.1 if the lawyer
receives three admonitions within a five year period.

(b) Procedure. Upon being presented with evidence that a respondent lawyer has received three
admonitions within a five year period, a review committee may authorize the filing of a formal
complaint based solely on the provisions of this rule. A proceeding under this rule is conducted
in the same manner as any disciplinary proceeding. The issues in the proceeding are whether the
respondent has received three admonitions within a five year period and, if so, what sanction or
other remedy should be recommended.
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RULE 13.8 PROBATION
(a) Conditions of Probation. A respondent lawyer who has been sanctioned under rule 13.1 or
admonished under rule 13.5(b)_or (c) may be placed on probation for a fixed period of two years
or less.
(1) Conditions of probation may include, but are not limited to requiring:
(A)alcohol or drug treatment;
(B) medical care;
(C) psychological or psychiatric care;
(D)professional office practice or management counseling; or
(E) periodic audits or reports.
(2) Upon disciplinary counsel’s request, the Chair may appoint a suitable person to supervise
the probation. Cooperation with a person so appointed is a condition of the probation.
(b) Failure To Comply. Failure to comply with a condition of probation may be grounds for

discipline and any sanction imposed must take into account the misconduct leading to the proba-
tion.
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RULE 13.9 COSTS AND EXPENSES
(a) Assessment. The Association’s costs and expenses may be assessed as provided in this rule
against any respondent lawyer who is ordered sanctioned or admonished, or against whom recip-
rocal discipline is imposed after a contested reciprocal discipline proceeding.
(b) Costs Defined. The term "costs" for the purposes of this rule includes all monetary obliga-
tions, except attorney fees, reasonably and necessarily incurred by the Association in the com-
plete performance of its duties under these rules, whether incurred before or after the filing of a
formal complaint. Costs include, by way of illustration and not limitation:
(1) court reporter charges for attending and transcribing depositions or hearings;
(2) process server charges;
(3) necessary travel expenses of hearing officers,-hearing-panel-members; disciplinary coun-
sel, adjunct investigative counsel, or witnesses;
(4) expert witness charges;
(5) costs of conducting an examination of books and records or an audit under title 15;
(6) costs incurred in supervising probation imposed under rule 13.8;
(7) telephone toll charges;
(8) fees, costs, and expenses of a lawyer appointed under rule 8.2 or rule 8.3;
(9) costs of copying materials for submission to a review committee, a hearing officer-ex
panel, or the Board; and
(10) compensation provided to hearing officers-er-panelmembers under rule 2.11.
(c) Expenses Defined. "Expenses" for the purposes of this rule means a reasonable charge for
attorney fees and administrative costs. Expenses assessed under this rule may equal the actual
expenses incurred by the Association, but in any case cannot be less than the following amounts:
(1) for an admonition that is accepted under rule 13.5(a), $750;
(2) for a matter that becomes final without review by the Board, $1,500;
(3) for a matter that becomes final upon a reciprocal discipline order under rule 9.2 or rule
9.3. in a matter requiring briefing at the Supreme Court, $1,500;
(34) for a matter that becomes final following Board review, without appeal to the Supreme
Court, a total of $2,000;
(4-5) for a matter appealed to the Supreme Court or in which the Court accepts discretionary
review but not requiring briefing, a total of $2,500; and
(56) for a matter appealed to the Supreme Court or in which the Court accepts discretionary
review in which briefing is required, a total of $3,000.
(d) Statement of Costs and Expenses, Exceptions, and Reply.
(1) Timing. Disciplinary counsel must file a statement of costs and expenses with the Clerk
within 20 days from any of the following events:
(A)an admonition is accepted,
(B) the decision of a hearing officer-e+panet or the Board imposing an admonition or a
sanction becomes final;
(C)anotice of appeal from a Board decision is filed and served;-et
(D)the Supreme Court accepts or denies discretionary review of a Board decision; or
(E) entry of a final decision imposing reciprocal discipline under rule 9.2 or rule 9.4 in a
matter requiring briefing at the Supreme Court.
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(2) Content. A statement of costs and expenses must state with particularity the nature and
amount of the costs claimed and also state the expenses requested. Disciplinary counsel
must sign the statement, and this signature constitutes a certification that all reasonable
attempts have been made to insure the statement’s accuracy.

(3) Service. The Clerk serves a copy of the statement on the respondent.

(4) Exceptions. The respondent may file exceptions no later than 20 days from service of the
statement of costs and expenses.

(5) Reply. Disciplinary counsel may file a reply no later than ten days from service of any
exceptions.

(e) Assessment. The Chair enters an order assessing costs and expenses after the expiration of
the time for filing exceptions or replies.
(f) Review of Chair’s Decision,

(1) Matters Reviewed by Court. In matters reviewed by the Supreme Court under title 12,
the Chair’s decision is subject to review only by the Court.

(2) All Other Matters. In all other matters, the following procedures apply:

(A)Request for Review by Board. Within 20 days of service on the respondent of the or-
der assessing costs and expenses, either party may file a request for Board review of
the order., .

(B) Board Action. Upon the timely filing of a request, the Board reviews the order as-
sessing costs and expenses, based on the Association’s statement of costs and expens-
es and any exceptions or reply, the decision of the hearing officer-et—panel or of the
Board, and any written statement submitted by either party within the time directed
by the Chair. The Board may approve or modify the order assessing costs and ex-
penses. The Board’s decision is final when filed and not subject to further review.

(g) Assessment in Matters Reviewed by the Court. When a matter is reviewed by the Court as
provided in title 12, any order assessing costs and expenses entered by the Chair under section
(e) and the statement of costs and expenses and any exceptions or reply filed in the proceeding
are included in the record transmitted to the Court. Upon filing of an opinion by the Court im-
posing a sanction or admonition, costs and expenses may be assessed in favor of the Association
under the procedures of RAP Title 14, except that "costs" as used in that title means any costs
and expenses allowable under this rule.

(h) Assessment Discretionary. Assessment of any or all costs and expenses may be denied if it
appears in the interests of justice to do so.

(i) Payment of Costs and Expenses.

(1) A respondent ordered to pay costs and expenses must do so within 30 days of the date on
which the assessment becomes final, unless the order assessing costs and expenses pro-
vides otherwise or the respondent enters into a periodic payment plan with disciplinary
counsel.

(2) The respondent must pay interest on any amount not paid within 30 days of the date the
assessment is final at the maximum rate permitted under RCW 19.52.020.

(3) Disciplinary counsel may enter into an agreement with a respondent for a reasonable pe-
riodic payment plan if the respondent demonstrates in writing present inability to pay as-
sessed costs and expenses.
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(A) Any payment plan entered into under this rule must provide for interest at the maxi-
mum rate permitted under RCW 19.52.020.

(B) A respondent may ask the Chair to review an adverse determination by disciplinary
counsel regarding specific conditions for a periodic payment plan. The Chair directs
the procedure for this review. The Chair’s ruling is not subject to further review. If
the Chair determines that the Board should review the matter, the Chair directs the
procedure for Board review, and the Board’s decision is not subject to further review.

(j) Failure To Comply. A respondent’s failure to pay costs and expenses when ordered to do so
or to comply with the terms of a periodic payment plan may be grounds for discipline.

(k) Costs in Other Cases. Rule 9.1 governs costs and expenses in cases resolved by stipulation.
Rule 8.6 governs assessment of costs and expenses in disability proceedings._Rule 5.3(h) gov-
erns assessment of costs and expenses pursuant to a respondent’s failure to cooperate.

() Money Judgment for Costs and Expenses. After the assessment of costs and expenses is
final, upon application by the Association, the Supreme Court commissioner or clerk may enter a
money judgment on the order for costs and expenses if the respondent has failed to pay the costs
and expenses as provided by this rule. The Association must setve the application for a money
judgment on the respondent under rule 4.1. The respondent may file an objection with the com-
missioner or clerk within 20 days of service of the application. The sole issue to be determined
by the commissioner or clerk is whether the respondent has complied with the duty to pay costs
and expenses under this rule. The commissioner or clerk may enter a money judgment in com-
pliance with RCW 4.64.030 and notify the Association and the respondent of the judgment. On
application, the commissioner or clerk transmits the judgment to the clerk of the superior court in
any county selected by the Association and notifies the respondent of the transmittal. The clerk

of the superior court files the judgment as a judgment in that court without payment of a filing
fee.




